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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
ef current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 








FORMER TESTIMONY—not inadmissible solely be- 
cause recorded at pretrial investigation as distin- 
guished from previous trial. 

ARTICLE 31—compelling a person to submit hand- 
writing sample violates Article 31 and sample so 
obtained is inadmissible in evidence. 


® Ina case involving convictions of forgery and 
uttering forged writings, two specimens of 
handwriting procured from the accused before 
trial were introduced in evidence over his objec- 
tion. The board of review held that this action 
violated the privilege against self-incrimination 
secured to accused persons under Article 31 (a) 
and, thereupon, set aside the findings and sen- 
tence and ordered the charges dismissed. In 
its disposition of the case, the board of review 
upheld the ruling of the law officer admitting 
certain “former testimony” which had been re- 
corded verbatim at the pretrial investigation. 

In discussing the operative facts surrounding 
the latter question, the Court of Military Ap- 
peals noted that the witness had been interro- 
gated fully at the pretrial investigation of the 
charges; the accused and his counsel were pres- 
ent; the witness was subjected to searching 
cross-examination; her testimony had been re- 
corded verbatim; the witness died before the 
trial; and, over the objection of the defense, the 
law officer permitted the transcript of her testi- 
mony to be read into evidence. 

The Court noted that Article 50(a) of the 
Code deals with the admissibility of testimony 
previously given before a court of inquiry and 
paragraph 145b of the Manual states the condi- 
tions which must obtain before testimony given 
in a former trial of the accused is admissible. 

(Continued on page 17) 
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TELEVISING AND BROADCASTING PROCEED- 
INGS OF NAVAL COURTS 


LCDR ROGER L. BURUM, USN 


Recently there has been evidence of an in- 
creased desire on the part of the representa- 
tives of the public media such as the press, 
radio, television and newsreel photographers 
to transmit to the public scenes of legislative 
investigations and trials. This article dis- 
cusses the coverage of courts-martial and 
courts of inquiry by such representatives. 





HE PHENOMENAL GROWTH OF TELE- 

VISION and its use as a media for reporting 
current events of public interest presents prob- 
lems concerning its use at proceedings of courts- 
martial and courts of inquiry. 

Article 36(a) of the Uniform Code of Mili- 
tary Justice provides that: 


(a) The procedure, including modes of proof, in 
cases before courts-martial, courts of inquiry, mili- 
tary commissions, and other military tribunals may 
be prescribed by the President by regulations which 
shall, so far as he deems practicable, apply the 
principles of law and the rules of evidence gen- 
erally recognized in the trial of criminal cases in 
the United States district courts, but which shall 
not be contrary to or inconsistent with this code. 


Paragraph 53e of the Manual for Courts- 
Martial, United States, 1951, provides in part 
that: 


As a general rule, the public shall be permitted 
to attend open sessions of courts-martial. Unless 
otherwise limited by departmental regulations, 
however, the convening authority or the court may, 
for security or other good reasons, direct that the 
public be excluded from a trial. * * * 

The taking of photographs in the courtroom dur- 
ing an open or closed session of the court, or broad- 
casting the proceedings from the courtroom by 
radio or television will not be permitted without 
the prior written approval of the Secretary of the 
Department concerned. 


Sections 0105, 0309a and c of the Naval Sup- 
plement to the Manual for Courts-Martial, 
United States, 1951, provide in part that: 


0105. Spectators.—The sessions of courts-martial 
shall be public, and, in general, all persons, except 
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those as may be required to give evidence, shall be 
admitted. The accused may expressly waive his 
right to a public trial. The convening authority or 
the court, for security reasons, may direct that the 
public be excluded from a trial or portion thereof. 
Pursuant to the request of the accused or the wit- 
ness, the court, when the testimony or anticipated 
testimony is of such nature to warrant such action, 
may direct spectators to withdraw during the pres- 
entation of such evidence. * * * 

0309. Procedure.—a. General—A court of in- 
quiry is governed by the general principles of mili- 
tary law, applying analogous rules of a court- 
martial where they are applicable. The court will 
refer to the Manual for Courts-Martial, United 
States, 1951, adjudged cases, precedents, authorita- 
tive legal opinions, and approved books of legal ex- 
position where there is no pertinent stated rule. 
The mission of the court must be given primary 
consideration in the determination of procedural 
questions not covered in these regulations. 

c. Preliminary.—(1) Courts of inquiry are usu- 
ally cleared until the order constituting them and 
the instructions contained therein are read and 
the manner of proceeding has been decided upon. 
The counsel for the court does not withdraw when 
the court is cleared. Whether or not the proceedings 
will be held with closed or open doors must depend 
upon the nature of the matter to be investigated 
and, if not specified by the convening. authority, 
must be decided by the court. * * * 


Paragraph 54a of the Manual with respect to 
courts-martial, and section 0309h of the Naval 
Supplement with respect to courts of inquiry, 
each contain the provision that “The court 
should protect every witness from improper 
questions, harsh or insulting treatment, and un- 
necessary inquiry into his private affairs.” 

It is apparent from a reading of section 0105, 
supra, that, in general, sessions of courts-. 
martial shall be open to the public. The excep- 
tions to this rule are that (a) the accused may 
expressly waive his right to a public trial, (b) 
either the convening authority or the court, for 
security reasons, may direct that the public be 
excluded from a trial or a portion thereof, and 
(c) the court, when the testimony or argicipated 
testimony is of such nature to warrant such 
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action, may direct spectators to withdraw dur- 
ing the presentation of such evidence. Since 
representatives of the public media are included 
in the term “the public” it is submitted that 
section 0105, supra, requires that such repre- 
sentatives be permitted to attend such proceed- 
ings on equal terms with other members of the 
public subject to the exceptions as listed above, 
and that neither the convening authority nor the 
court may arbitrarily bar the representatives 
of one or more specific media from attendance 
while granting access to the general public in- 
cluding representatives of other media. 

Since paragraph 53e, supra, expressly pro- 
hibits “the taking of photographs in the court- 
room during an open or closed session of the 
court, or broadcasting the proceedings from the 
courtroom by radio or television” without the 
prior written approval of the Secretary of the 
Navy, it is apparent that although representa- 
tives of the public media must be admitted on 
the same terms as other members of the pub- 
lic, their “coverage” of the proceeding is limited 
by its provisions. Should the Secretary of the 
Navy give his prior written approval of a broad- 
cast by radio or television, it is considered that 
the convening authority and the particular court 
concerned would still retain their prerogative, 
under the exceptions to the general rule listed 
above, to exclude such representatives from the 
courtroom together with other members of the 
public and thereby bar further “coverage” by 
such representatives of the public media. 

Courts of inquiry are primarily formal fact 
finding bodies which may be convened to in- 
vestigate any matter. Their conclusions are 
merely advisory, and any action taken by the 
convening authority or higher authority subse- 
quent to the inquiry is taken in his administra- 
tive capacity (Section 030la NS MCM). It has 
also been held that the proceedings of a court of 
inquiry are in no sense a trial of an issue or of 
an acused person (CMO 2-1930, 18), and that 
they are, by the general military law, open or 
closed, as the authority ordering the court may 
determine (8 Op. Atty. Gen. 223 at 229). 

Section 0309c, supra, provides that whether 
the proceedings of a court of inquiry will be 
held with closed or open doors must depend upon, 
the nature of the matter to be investigated and, 
if not specified by the convening authority, must 
be decided by the court. The term “open doors” 
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is similar to the term “open court” which has 
been defined as “‘a court which is freely open 
to the approach of all decent and orderly persons 
in the character of spectators,” Black’s Law 
Dict., p. 1242 (4th ed. 1951) ; “a court to which 
all persons have free access as spectators while 
they conduct themselves in an orderly manner,” 
Bouvier’s Law Dict., p. 2414 (3rd rev. 1914) ; 
and as the occasion when the judge is hearing 
a cause in public in the sense of the right of 
the public to attend, Louis Werner Stave Co. Vv. 
Marden, Orth & Hastings Co., 280 Fed. 601 
(C. C. A. 2d 1922). Since either the convening 
authority or the court may decide whether the 
proceedings of a court of inquiry will be held 
with closed or open doors, it appears that it 
is their prerogative to determine whether the 
public will be permitted to attend the proceed- 
ings, however, they do not have the right to 
arbitrarily bar the representatives of one or 
more specific media while granting access to 
the general public. 

The Naval Supplement to the Manual for 
Courts-Martial is silent with respect to the tak- 
ing of photographs in the courtroom or broad- 
casting the proceedings of a court of inquiry by 
radio or television and the prohibition thereof 
contained in paragraph 53e of tie Manual does 
not specifically refer to courts of inquiry, how- 
ever, inasmuch as section 0309a, supra, provides 
that the “court will refer to the Manual for 
Courts-Martial, United States, 1951, * * * 
where there is no pertinent stated rule”, it is 
submitted that the prohibition with respect to 
the taking of photographs and of broadcasting 
the proceedings contained in paragraph 53¢e ap- 
plies to courts of inquiry, hence, even though 
representatives of the public media must be per- 
mitted to attend open sessions of courts of 
inquiry on equal terms with other members of 
the public, their “coverage” of the proceedings 
is limited by its provisions. Should the Sec- 
retary of the Navy give his prior written ap- 
proval of a broadcast by radio or television of 
the proceedings of an open court of inquiry, the 
convening authority and the court would retain 
their prerogative for good cause, to close the 
court at any stage of the proceedings and 
thereby exclude the public and bar further “cov- 
erage” by such representatives of the public 
media. 

(Continued on page 22) 
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COURTS OF INQUIRY AND INVESTIGATIONS 





SOME OBSERVATIONS CONCERNING 
COMMON ERRORS 


CDR LELAND P. STALLKNECKT, USN 


As indicated by its subtitle, this article is di- 
rected primarily to a discussion of certain com- 
mon fundamental errors in the preparation of 
investigative reports and records of Courts of 
Inquiry covering “‘unusual incidents” of a 
routine type with especial reference to death 
and injury cases. It is of necessity critical in 
nature. It is hoped, however, that it will 
prove constructive in its results. 





OST OF THESE ERRORS ARE, as the 
reader will soon find, errors of omission, 
omission that cannot be overlooked and require 
in many cases the return of the report or record 
to the ordering authority or the injured victims’ 
commanding officer for the incorporation there- 
in of the missing information. The cases used 
as illustrations are all either actual or composite 
cases processed in the Office of the Judge Advo- 
cate General during the last 18 months. They 
have been chosen because they illustrate clearly 
the points under discussion. Some are, it is true, 
unusual cases featured by unusual fact situa- 
tions. However, the errors they are used to 
illustrate are committed almost daily. It is 
hoped that the very fact that the factual situa- 
tions reflected in the examples are not routine 
will make them stick in the reader’s mind and 
prevent him, if he is ever called upon to conduct 
or review an investigation, from committing or 
passing over the errors under consideration. 
No complicated procedures are necessary to ob- 
tain the information required to avoid these 
errors of omission. A speedletter or dispatch 
to some other command will often suffice. In 
some cases the simple procedure of forwarding 
the report via the related command and request- 
ing that the desired information be incorporated 
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therein by endorsement will prove to be most 
expedient and practical. Many ordering author- 
ities follow this procedure. Nothing urged in 
this article is too much to ask of even a combat 
unit on the main line of resistance in Korea. 

An article‘ of similar purpose was published 
in the JAG Journal approximately 18 months 
ago. The present article is intended to sup- 
plement rather than repeat the advice contained 
in the earlier article. Some duplication is, how- 
ever, unavoidable. The present reader is urged 
to re-examine Commander Gordon’s article as 
basic to the subject at hand. It contains sug- 
gestions concerning rules to be followed and 
matters to be included in investigative reports ; 
the present article is concerned with a few sim- 
ple nontechnical but important errors to be 
avoided. 

What is the first error that frequently ap- 
pears upon the scene and causes much anguish 
in the “interested bureaus”? Many a young 
officer appointed as an investigating officer for 
the first time probably would be quick to answer 
that it is the very idea of an investigation in the 
first place. The truth, however, is just the 
opposite. 

The first error is frequently the failure to 
promptly institute an investigation into a death, 
injury or other unusual event, or perhaps, the 
complete failure to do so. Such a failure may 
or may not threaten the naval service with seri- 
ous consequences, but it will quite probably 
work hardship to the injured serviceman or 
the next of kin of a fatally injured man. Three 
recent examples of failures of this kind readily 
come to mind. In the first case, a member of 
the naval service dies of his own hand under 





1 Responsibilities of the Investigating Officer, JAG Journal, May 1952, 
p. 14. 
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circumstances indicating possible insanity. 
The investigation revealed that less than six 
months before his death he had been found lying 
bleeding from a cut in his arm with an open 
penknife in his pocket. Attempted suicide was 
indicated but his explanation of his wound, 
given to the doctor in attendance, was an assault 
by an unknown assailant. No investigative re- 
port was made covering the earlier incident. 
The significance of the earlier incident with 
reference to the question of possible insanity in 
connection with the subsequent suicide was only 
too apparent. It was then too late, however, 
to take advantage of valuable information that 
had been permitted to go unrecorded. The 
second case also involved a suicide. <A service- 
man was injured in an automobile accident on 
25 December 1951, as a result his brain was 
permanently damaged and his mind affected. 
On 25 November 1952, while awaiting retire- 
ment, he committed suicide. It was clear that 
he was not sane at the time of his death, but no 
investigation had been instituted into the origi- 
nal automobile accident and it had not been 
established whether his original injuries, in- 
cluding the brain injury, were or were not the 
result of his own misconduct. As a result of 
this omission the officers reviewing this case 
were stymied by the rule that an insane person 
is not held responsible for his acts and a death 
or injury incurred while the victim is mentally 
incompetent is not considered to be the result 
of his misconduct unless the insanity is shown 
to have resulted from his prior misconduct and 
was the proximate cause of the death or injury. 
Section 0504f NS MCM. Whether or not the 
mental incompetency in this case was the re- 
sult of his prior misconduct depended upon the 
facts surrounding the original automobile ac- 
cident which now could not be ascertained be- 
cause of the passage of time. In the absence of 
evidence to the contrary, it was presumed that 
the original accident and resulting injury were 
not the result of his misconduct and he was con- 
sidered to be not responsible for his subsequent 
suicide. In the third case another serviceman 
was injured in an automobile accident. His in- 
juries were a broken right arm, partial avulsion 
of the scalp, contusions and lacerations of the 
face, and torn ligaments of the left knee. He 
died some time later while still under treatment 
for said injuries. No investigation was insti- 
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tuted into the accident or the death until almost 
a year later when a Court of Inquiry (the record 
ran to more than four hundred pages) was 
ordered as a result of charges of improper treat- 
ment of the decedent while a patient at a naval 
hospital. Needless to say the evidence was 
stale and the witnesses’ recollection poor at that 
delayed date. A prompt and timely investiga- 
tion some ten or eleven months before might 
have made quite unnecessary much paper work 
and embarrassment to all concerned. 

All of these cases were the result of failure 
on the part of cognizant authority to comply 
with sections 0204c and 0503a of the Naval 
Supplement to the Manual for Courts-Martial. 
This handbook, the Naval Supplement, should 
not only be used as a guide in the conduct of 
investigations, but should be consulted to deter- 
mine whether an investigation is necessary. In 
all of the above cases loss of time of more than 
twenty-four hours was involved. In the third 
case the decedent’s commanding officer testified 
that no investigation was ordered because the 
accident did not appear serious at the time. The 
language of the Naval Supplement, if it had been 
consulted, would have made it clear that the 
injuries were not “minor” and that an investiga- 
tion was required ; the subsequent death allowed 
for no doubt in the matter. The moral is plain: 
the provisions of the Naval Supplement covering 
situations requiring investigations should be 
studied by all commanding officers, executive 
officers and legal officers at the time they assume 
their duties as such. A reading after the event 
may be too late to prevent them from repeating 
the “first error”. Avoidance of this error would 
save the Bureau of Naval Personnel and Head- 
quarters Marine Corps from the necessity of 
writing many speedletters and dispatches di- 
recting investigations into forgotten accidents 
at the request of financially embarrassed and 
even destitute next of kin of deceased service- 
men, both officers and enlisted. Prompt pay- 
ment of the death gratuity can be vital in many 
cases, as also can be the timely establishment 
of retirements rights to the injured who escape 
death. Section 0201a(4) NS MCM. Yet only 
too frequently the Military Promotion and Re- 
tirement Branch of the Office of the Judge Advo- 
cate General is forced to delay action in a retire- 
ment case because the Investigations Branch 
has been unable to make a “conduct and line of 
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duty” determination in connection with injuries 
sustained many months before, due to the fact 
that no investigative report was submitted. 
This, notwithstanding the fact that during all 
the intervening months the injured man has 
been in a naval hospital, the commanding officer 
of which has omitted to follow the procedure 
outlined in section 0204c (2) (b) of the Naval 
Supplement. 

The second error to be discussed is the com- 
mon failure to forward the report to the Judge 
Advocate General upon completion by the inves- 
tigating officer, as prescribed by sections 0316 
and 0411 NS MCM. While admittedly not as 
serious an error as that discussed above, it may 
also cause unexcusable delay in the payment of 
a much needed death gratuity. Recently, sev- 
eral belated reports have reached the Office of 
the Judge Advocate General with the explana- 
tion that they had been found unmailed in the 
files of the responsible command when an in- 
quiry concerning the case was received from the 
Bureau of Naval Personnel, or upon a change 
of command. In one case the explanation was 
that it had been deemed sufficient to send a copy 
to the naval hospital to which the injured man 
had been transferred and to file the original. 
The commanding officer of the hospital had, 
upon the receipt of the copy, quite naturally 
assumed that the original had been properly for- 
warded to the Judge Advocate General. Not 
only should the Naval Supplement be read in 
advance of the event, it should be re-examined 
prior to conducting an investigation and again 
checked before the case is considered closed. 
The file copy, not the original, should be placed 
in the organization files for safekeeping and 
possible future reference. The original should, 
of course, be forwarded to the Office of the Judge 
Advocate General via the chain of command, and 
be accompanied by a copy for each intermediate 
addressee in the chain of command. Sections 
0316 and 0411 NS MCM. 

The third error or group of errors to be con- 
sidered is the failure to make and include in 
the record the necessary and appropriate find- 
ings and opinions. Of course, the findings, 
opinions, and recommendations that are neces- 
sary and appropriate vary with each type of 
incident under investigation and with each in- 
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dividual set of facts. No list or lists of neces- 
sary and appropriate findings and opinions can 
be made up in advance with the expectation that 
all possible factual situations or incidents will 
be completely covered. No attempt will be 
made in this article to outline even the most 
simple list since such a list now appears in the 
Naval Supplement. The enumeration in the 
Naval Supplement could be expanded to many 
times its present length and still would not and 
could not cover every case that may and will 
arise. While it does cover the great majority 
of the cases that do arise, it often appears to 
have been completely overlooked in connection 
with the preparation of reports covering both 
the most simple and the most involved incidents. 
In a few cases, most conscientiously conducted, 
thorough investigations have been greatly im- 
paired in value because of the investigating offi- 
cers’ failure to summarize all the pertinent facts 
in the findings of facts and to set forth essential 
opinions and recommendations among their 
“Opinions” and “Recommendations.” Even 
more serious is the failure to seek out and record 
available material facts. Many of these omis- 
sions pertain to matters under the cognizance 
of interested technical bureaus. The lawyers 
reviewing the records of courts of inquiry and 
investigative reports are not directly concerned 
with those matters. They are, however, di- 
rectly concerned with the following matters that 
come directly under the cognizance of the Chief 
of Naval Personnel, the Commandant of the Ma- 
rine Corps, the Chief of the Bureau of Medicine 
and Surgery, and the several Divisions of the 
Office of the Judge Advocate General, in investi- 
gative reports covering incidents involving the 
death or injury of members of the naval service: 

a. The date of the incident. Section 0501 NS 

MCM. 
b. The date of any resulting death. Section 
0501 NS MCM. 

. The exact status of any member of the 
Naval or Marine Corps Reserve killed or 
injured in the incident, 7. e., whether he 
had been duly called or ordered to and 
was employed on active duty, active duty 
for training, or inactive training duty, as 
defined by Public Law 108, 81st Congress 
(Act of June 20, 1949; 34 U.S. C. 855c-1, 
Supp. V). 








d. The leave, duty or absentee status of any 
killed or injured member of the naval serv- 
ice. Section 0503a NS MCM. 

e. The full and correct name, rate or rank, 
and serial number of any member of the 
naval service killed, injured or otherwise 
involved in the incident subject to investi- 
gation. Section 0501 NS MCM. 

f. Appropriate line of duty and misconduct 
or not-misconduct opinions covering all, not 
just one or two, of the killed or injured 
members of the naval service. Section 
0503a NS MCM. 

g. Recommendations covering disciplinary 
and other legal sequels as indicated by the 
facts of the case and complete data con- 
cerning any such sequels which have 
already been instituted or completed. Sec- 
tions 020la (1) and 0314c NS MCM. 

h. Recommendations covering meritorious 
action or awards. Section 020la (2) NS 
MCM. 

i. Pertinent data concerning possible claims 
against the United States arising out of the 
incident under inquiry, and appropriate 
opinions and recommendations concerning 
the validity of and action to be taken rela- 
tive to said claims. Sections 0201b (4) and 
0510 NS MCM. 

j. Similar data concerning possible claims in- 
uring to the United States Government. 
Sections 0201b (4) and 0510 NS MCM. 

k. The extent and nature of any and all per- 
sonal injuries occurring as a result of the 
incident under’ investigation. Section 
020la (4) NS MCM. 

l. The extent and nature of any injuries to 

property of the United States Government. 


With the exception of the special findings neces- 
sary with reference to Naval and Marine Corps 
Reserve personnel, which are often omitted and 
which have recently been the subject of a timely 
and important article appearing in a recent issue 
of the JAG Journal,’ it seems almost incon- 
ceivable that any of the items listed above could 
be omitted. They all have been repeatedly 
omitted nonetheless and in many cases the omis- 
sions have not been rectified or corrected by the 








2 Disabled Reservists, Statutory Benefits Reviewed, JAG Journal, February 
1953, p. 3. 








reviewing authorities through whose hands the 
faulty investigative reports have passed on their 
way to the Office of the Judge Advocate Gen- 
eral and the interested Bureaus in the Depart- 
ment of the Navy. 

The most frequent single omission in reports 
received by the Investigations Branch in the 
Office of the Judge Advocate General is the fail- 
ure to make a finding of fact relative to the leave, 
liberty, absentee or duty status of an injured or 
slain enlisted man or officer. In fact this omis- 
sion is so prevalent in cases involving officers 
that it would appear that many investigating 
officers do not realize that such a finding is re- 
quired with reference to officers as well as en- 
listed men and that many more feel that the 
inclusion of a finding of “in line of duty” makes 
a specific finding relative to leave, liberty, ab- 
sentee or duty status mere surplusage. Unfor- 
tunately this is a misconception. Although a 
minor absence of short duration not interfering 
with the performance of an injured man’s mili- 
tary duties may not be material with reference 
to a line of duty determination affecting the 
question of charging the man with time lost as 
far as the term of his enlistment is concerned, it 
may nevertheless deprive him of retirement ben- 
efits if his resulting disability proves to be per- 
manent and disqualifying for further retention 
on active duty. In any event it is the responsi- 
bility of the Judge Advocate General to make the 
final line of duty determination. He must do so 
on the basis of facts and not the advisory opin- 
ions of others, no matter how sound they may be. 
This, however, does not mean that the opinions 
of the investigating officers (and of the ordering 
and reviewing authorities) on these points are 
of no value and might as well be omitted. On 
the contrary, they are of great value since they 
are made by officers close to the facts under in- 
vestigation who have, in most cases, interviewed 
or examined the witnesses and the scene of the 
events making up the incident in question, and 
who are consequently in a position to pass on 
to the more remote reviewing authorities valua- 
ble impressions that cannot be derived from pho- 
tographs or the printed word alone. This is, 
of course, the reason for the directive that the 
ordering and reviewing authorities shall record 
their approval or disapproval, in whole or in 
part, of the proceedings, findings, opinions and 
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recommendations and make it clear as to what 
action they have taken or propose to take rela- 
tive to the matter under inquiry. Sections 
0314b, 0317, 0409 and 0412 NS MCM. 

The first section of Chapter V of the Naval 
Supplement is entitled “Dates, Places, Persons 
and Events”. Section 0501 NS MCM. It reads 
in part as follows: 


By whatever method evidence is obtained, fact- 
finding bodies are enjoined to fix dates, places, per- 
sons and events definitely and accurately. The 
day, month, and year of the event should be specifi- 
cally covered. The place or places involved should 
be definitely stated and the persons should be prop- 
erly identified by full name, title, business or pro- 
fession, and residence if a civilian, and full name, 
rank or rate, service, station, and serial number if 
a member of the armed forces. 


These details are always important and, in fact, 
the hour of the event as well as the date may be 
of the utmost importance in some cases. The 
precise fixing of the time of an accident resulting 
in injury or death may determine whether the 
victim is in a leave or absentee status or in a 
pay status. It might even determine whether 
or not he was or was not on active duty. His or 
his next of kin’s eligibility for various statutory 
benefits including disability benefits, widow’s 
pension, death gratuity payment and National 


Service Life Insurance payments may and have 
depended on the exact time of the event under 


investigation. Similarly, the fact of member- 
ship of a serviceman in the regular or the re- 
serve component of his branch of the service 
may be decisive of his right to one or more of 
said benefits and it thus is important for the 
reviewers to know whether an injured or killed 
enlisted man or officer was a regular or a reserve 
and, if a reserve, whether he was employed on 
active duty, inactive training duty or active 
duty for training, or engaged in travel to or 
from such duty.* Nevertheless, the Office of 
the Judge Advocate frequently receives investi- 
gations covering injuries and deaths of naval 
personnel in which the time and date of death 
or injury is omitted, names are set forth incor- 
rectly or incompletely, without rank, rate, serial 
numbers or indication whether the personnel 
referred to are naval or marine, regular or re- 
serve. Unnecessary extra work on the part of 





3 See Disabled Reservists, Statutory Benefits Reviewed, note 2, supra. 
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the personnel charged with the performance of 
the various administrative actions to be taken 
on the basis of the investigation is the result in 
all these cases. Only too frequently it is neces- 
sary to return the report to the originator or 
the current commanding officer of the improp- 
erly designated personnel. The resulting waste 
is a considerable item in the cost of maintaining 
the Naval Establishment. 

A related error causing additional waste of 
the same kind is the failure of investigating offi- 
cers to make the necessary findings and to in- 
clude the required opinions concerning all the 
naval or marine personnel suffering death or in- 
jury as a result of the incident under investiga- 
tion. A typical example occurred in the case 
of a motor vehicle accident involving a sailor 
who was driving back from his home to his ship 
or station on the last night of his leave. The 
local police notified his commanding officer who 
in turn requested the Commandant of the Naval 
District in which the accident occurred to order 
an investigation into the death of Sailor X. The 
convening order directed that the investigating 
officer express opinions concerning the conduct 
and line of duty status of Sailor X. When the 
investigative report finally reached the office of 
the Judge Advocate General for review it was 
found that all the necessary findings and opin- 
ions relative to Sailor X were included, but there 
was no mention in the narrative statement of 
facts, the findings of fact or the opinions con- 
cerning the five hitch-hiking passengers, who 
were listed in the police report and newspaper 
clippings attached to the report as enclosures 
thereto as seriously injured and hospitalized, 
notwithstanding the fact that two were sailors 
and the other three were marines. If the in- 
vestigating officer had been familiar with sec- 
tion 0503a of the Naval Supplement it would 
have been clear to him that the report shouid 
contain appropriate findings and opinions con- 
cerning each of the members of the naval service 
who suffered death or injury involving loss of 
duty time or which would, in all probability, 
lead to permanent disability. Reference to 
section 0201a (4) would have shown him that 
the “loss of time” referred to includes all loss 
of time in excess of one day and the reasons why — 
determinations relative to the conduct and line 
of duty of dead and injured men are of such vital 
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consequence to the Department of the Navy and 
the victims of their next of kin. These pro- 
visions having been overlooked, it was necessary 
to either return the report for further proceed- 
ings or request a second investigation covering 
Sailor X’s passengers. Unfortunately this 
case is far from being an isolated one. Omis- 
sions of this kind are being made almost every 
day and are the cause of repeated requests on 
the part of the Chief of Naval Personnel, the 
Commandant of the Marine Corps, and the Judge 
Advocate General, as well as the cognizant 
ordering and reviewing authorities, for addi- 
tional reports. In fact in some cases the in- 
juries to the other naval personnel are recited in 
the narrative of facts, but omitted from the find- 
ings of fact and the opinions. If sufficient facts 
are included, the reviewing authorities can, of 
course, express appropriate opinions or make the 
required determinations relative to the victims’ 
conduct and line of duty status, but all too often 
the recited facts do not include the leave, ab- 
sentee or duty status of one or more of the dead 
or injured and these determinations cannot be 
made on the record as submitted. In death 
cases this may cause serious hardship to a 
serviceman’s widow by delaying payment of the 
death gratuity which is intended to be paid 
promptly as an emergency fund to tide the next 


of kin over until pension payments can be 
started. A 6 months’ delay in the payment of 
the death gratuity completely defeats its pri- 


mary purpose. Unfortunately even longer de- 
lays can and do result from a combination of 
one or more of the errors with which this article 
is concerned.‘ 

The victims in accident cases are not the only 
members of the naval service whose rights are 
involved in courts of inquiry and investigations. 
There are others whose conduct may be the sub- 
ject of inquiry and who are involved in such a 
way and to such an extent in the incident or 
circumstances being investigated that discipli- 
nary action, or serious criticism, may reasonably 
follow. Sections 020la (1) and 0307 NS MCM. 
Article 135(c), Uniform Code of Military Jus- 
tice and the iuplementing provisions of the Na- 





4 For a summary of the rights and benefits depending upon determina- 
tens relative to the misconduct or line of duty status of killed or injured 
» see Mi duct and Line of Duty, footnotes 93 to 98, JAG 

poner) May-June 1953, pp. 11, 12. 
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val Supplement, sections 0307 and 0405, estab- 
lish procedures to protect these individuals by 
providing that they shall be accorded certain 
important rights as “parties” to the inquiry or 
investigation. The rules with respect to courts 
of inquiry are strict and specific, those pertain- 
ing to informal investigations are not, if the 
language of section 0405 is to be taken literally. 
The specific provision that “the designation of 
any other person in the Naval Establishment as 
a party rests in the discretion of the appointing 
authority and will depend on the nature and 
formality of the investigation” appears to make 
the matter of who shall or shall not be desig- 
nated as and accorded the rights of a party a 
purely discretionary matter. Despite this, 
whenever possible full compliance with the poli- 
cies prescribed for courts of inquiry should be 
followed even in the most informal investiga- 
tions in so far as they are not in conflict with 
section 0409. In fact whenever the conduct of 
a member of the naval service is the subject of 
or is subject to inquiry and it is possible that 
serious blame may attach thereto he should be 
designated as and accorded the full rights of a 
party and this fact should be clearly reflected 
in the record in detail, notwithstanding the fact 
that the final termination of the investigation 
itself indicates that no blame should be placed 
on the man in question. Even if the investigat- 
ing officer should feel that the man whose con- 
duct is under inquiry is in the clear, the ordering 
authority or one of the reviewing authorities 
may reach the opposite conclusion and institute 
disciplinary action or the Chief of Naval Per- 
sonnel may declare the investigation a matter 
of interest and a selection board some years later 
may withhold promotion on the basis of the 
same evidence. Section 020la (1) NS MCM. 
In any event the decision whether an officer or 
enlisted man should have an opportunity to pro- 
tect his record by means of the exercise of his 
rights as a party should not be postponed until 
the investigation is complete or almost complete. 
The rights should be accorded him at the first 
serious indication that the possible party is seri- 
ously involved. Although a holding of miscon- 
duct in the case of an injured man is not disci- 
plinary action, yet it may have an even more 
serious effect on the career of an officer or en- 
listed man than non-judicial punishment or the 
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sentence of a summary or even a special court- 
martial. It is, therefore, the policy of the Judge 
Advocate General not to make a holding of mis- 
conduct in an injury case unless the facts are 
completely beyond dispute or the injured man 
has been accorded the rights of a party or per- 
mitted to review the evidence against him and 
afforded an opportunity to make a statement 
in his own defense. This policy is within the 
spirit of Article 1703, Navy Regulations, 1948. 
It is not sufficient that he has testified in 
his own behalf during the investigation after 
being warned of his rights pursuant to Article 
31, Uniform Code of Military Justice. He must 
be made aware of the case against him and given 
a full opportunity to answer it and present his 
own case. 

Although for quite obvious reasons, this right 
cannot be accorded to a man who has been killed 
as a result of his own misconduct,’ this fact has 
no bearing on the rights of injured but surviving 
officers or enlisted men. They are entitled to 


every possible protection. Whenever the inves- 
tigating officer is in doubt as to the propriety 
of designating a man as a party, it is best to 
resolve that doubt in the affirmative. It is better 
to make certain that he is protected than to post- 
pone making a decision until after his rights 


have been prejudiced. On the other hand the 
problem should not be handled capriciously. In 
a recent case an investigating officer was or- 
dered to investigate the disappearance of some 
irrigation flumes which had been left in a pile 
near a guard post. It was indicated by facts 
known prior to the institution of the investiga- 
tion that the flumes had probably been mistaken 
for scrap lumber and burned by sentries to keep 
themselves warm while on post. The identity 
of the sentries in question, however, had not 
been and was never determined. The investigat- 
ing officer designated 18 officers and men as par- 
ties to the investigation. Of the 18, 16 were 
picked at random from 150 officers and men 
who stood guard duty during the two week 
period in which the flumes were destroyed. In 








5 In one important case, however, | was appointed to rep 
the interests of the deceased captain of a ship lost as the result of collision 
with another vessel. This procedure might be used to advantage in other 
death cases and should be seriously considered by ordering authorities 
and investigating officers in complicated cases involving conflicting inter- 
ests, especially in cases in which interested parties have been designated 
and are repr ted by | 





OCTOBER 1953 


the action of the Judge Advocate General on the 
record of this investigation, it was pointed out 
that this irregular procedure placed on a small 
group, selected by fortune or the caprice or 
whim of the investigating officer, the burden 
of obtaining counsel and producing evidence on 
their own behalf despite any but the most tenu- 
ous connection with the incident or offense under 
investigation. Such a procedure is not only 
calculated to leave the solution of the matters 
under investigation to change but is contrary 
to the basic principles of military justice. 

When the designation of parties is indicated 
it should not be omitted, if practicable, even 
although the proceedings must be delayed. It 
is important that investigations should be in- 
stituted and completed without unnecessary de- 
lays; but it is even more important that they 
should be complete and thorough. This does 
not mean that investigations into accidental 
deaths or injuries in a combat area should be 
postponed because the victim is not available 
because of his prompt evacuation to a hospital 
in Japan or the Union States. The rule of rea- 
son must prevail and the reviewing authorities 
are well aware of the difficulties faced by units 
on the main line of resistance. If their appre- 
ciation of these difficulties needed any strength- 
ening it would be readily furnished by the facts 
of the many cases received from the units serv- 
ing in Korea. One such case should be suffi- 
cient as an example. A marine, seriously 
wounded by an accidental discharge of his fire- 
arm, was evacuated before the investigating 
officer could obtain a statement. Three of his 
fellow marines who were eyewitnesses to the 
shooting were killed in action before they could 
be interviewed and their statements taken, de- 
spite the fact that an investigation had been 
ordered promptly and the investigating officer 
had been diligent in his efforts to carry out his 
duties in the premises. Faced with difficulties 
of this nature it is not easy to conduct satis- 
factory investigations, yet it is the author’s ex- 
perience that the general standard of death and 
injury investigative reports received from Ko- 
rea is higher than those covering similar cases 
within the continental limits. 

The final group of errors to be discussed in 
this article results from the failure to observe 
the rules set forth in section 0502 of the Naval 





Supplement pertaining to the inclusion of classi- 
fied matter in the records of courts of inquiry 
and investigative reports. Three types of error 
are involved: namely, the failure to properly 
classify the record or report in violation of 
section 0502c; the unnecessary inclusion of 
classified matter or exhibits in the record or 
report in violation of section 0502a ; and the un- 
necessary classification of exhibits, especially 
photographs and dispatches, in violation of the 
fundamental rule that care should be taken to 
avoid unwarranted high classification of docu- 
ments and correspondence to eliminate unneces- 
sary administrative complications and delay in 
the handling thereof. The typical case of the 
last mentioned is the classification as restricted 
or confidential of photographs of the scene of 
automobile accidents on public highways, the 
bodies of the victims and the damaged privately 
owned motor vehicles. In one case a photo- 
graph of a dented front bumper of a Greyhound 
Bus was carefully classified “Restricted—Se- 
curity Information”. On the other hand, re- 
ports are frequently received with no classifica- 
tion assigned to the report despite the fact that 
classified Aviation Accident Reports and pic- 
tures of damaged aircraft, plainly stamped “‘Re- 
stricted—Security Information”, are attached. 
One report was recently received with the fol- 


lowing unusual classification: ‘‘Confidential— 
Handle as Secret’; the basis for this classifi- 


cation is yet to be determined. Security 
classifications should be reserved for matter in- 
volving the national security and not merely 
to protect personal privacy. Stamping a case 
“Obscene Matter’, however, will probably not 
help maintain personal privacy; it will tend to 
have the opposite effect. In some unusual cases 


a classification of “Restricted” may, therefore 
be justified. Investigating officers are well ad- 
vised to overclassify when in doubt rather than 
to run the risk of endangering national security 
by underclassification of matter with which 
they are not completely familiar, however, re- 
viewing authorities should always scrutinize 
the classification of all records and reports pass- 
ing through their hands and correct manifest 
errors of classification. This is one of their 
most important duties in connection with the 
review of investigations of all types. When 
necessary, technicians familiar with the subject- 
matter should be consulted. 

In closing, it is believed that the best advice 
that can be given is to repeat again that the offi- 
cer whose duties may involve him in any way 
with the convening, conducting or reviewing or 
investigations should thoroughly study Chap- 
ters II through V of the Naval Supplement upon 
the assumption of his duties and review the rules 
there set forth whenever he has occasion to 
order, conduct or review a record or report. If 
it is determined that a Court of Inquiry or In- 
vestigative Report is necessary and appropriate, 
the investigating officers should be furnished not 
only with copies of the convening order but also 
with copies of the Naval Supplement so that they 
may thoroughly familiarize themselves with the 
chapters covering Courts of Inquiry and In- 
vestive Reports. Too many reports received by 
the Judge Advocate General indicate a complete 
failure upon the part of the investigating officer 
to study these chapters. The result is, as might 
well be expected, further failure to cover essen- 
tial points in the report. The tools must not 
only be made available for use, they must be 
used. 
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Proper functioning of the procedures estab- 
lished to afford the right of challenge to both 
the prosecution and the defense requires 
thought and consideration by all persons con- 
nected with: the trial. This article examines 
the general rules and the recently decided 
cases on the question and is of particular in- 
terest to those persons who must rule upon 
challenges in court. 





HEN CONGRESS ENACTED THE UNI- 
FORM CODE OF MILITARY JUSTICE, 
it granted to the accused in military courts sev- 
eral rights which the Court of Military Appeals 
has aptly labeled ‘military due process.”! In- 
cluded in “military due process” is the right to 
challenge a law officer or member of the court 
for cause, and to challenge a member of the 
court peremptorily. 

Let’s take a look at some of the practical as- 
pects of this statutory right which reaches so 
far to insure that the accused will be afforded 
an unbiased trial. Provision for the challenge 
for cause and the peremptory challenge is made 
in Article 41 of the Code. Paragraph 62, Man- 
ual for Courts-Martial, United States, 1951, sets 
forth the grounds for challenges for cause and 
the procedure for effecting them. 

The trial counsel and each accused are per- 
mitted to challenge the law officer and the mem- 
bers of the court for cause, and the trial counsel 
and each accused, regardless of the number of 
persons being tried in joinder or in common, are 
permitted to challenge one member of the court 
peremptorily. The law officer may be chal- 





1 United States v. Clay (No. 49, 
(1951). 

2 ART. 41. Challenges. 

(a) Members of a general or special court-martial and the law officer 
of a general court-martial may be challenged by the accused or the trial 
counsel for cause stated to the court. The court shall determine the 
relevancy and validity of challenges for cause, and shall not receive a 
challenge to more than one person at a time. Challenges by the trial 
counsel shali ordinarily be presented and decided before those by the 
accused are offered. 

(b) Each accused and trial counsel shall be entitled to one p ptory 
challenge, but the law officer shall not be challenged except for cause. 


OCTOBER 1953 


_ USCMA , 1 CMR 74 














CHALLENGES 


LT LESLIE O. LYNCH, USNR 


lenged only for cause. Challenges by the trial 
counsel should be heard and decided first. Then 
the trial counsel must afford each accused the op- 
portunity to challenge, in turn, the law officer 
and each member to whom he objects. The op- 
portunity to challenge the law officer and the 
members for cause and to challenge one member 
peremptorily must affirmatively be afforded the 
accused.* Since no reason is required to be 
stated for the exercise of the peremptory chal- 
lenge, it is a golden opportunity for the accused 
or the trial counsel to exclude a member from 
the court who, though no ground for challenge 
exists against him, the challenging party feels 
might be personally unsuited to rendering an 
unbiased decision in the case. Failure of the 
accused to assert the right of challenge, where 
election has not been offered, does not constitute 
waiver of the right. Failure to afford the ac- 
cused the right to challenge amounts to a denial 
of military due process and renders the entire 
proceeding a nullity.‘ 

When the membership of the court has been 
reduced below a quorum, or the law officer has 
been excused as a result of a challenge, the court 
must be adjourned and the matter reported to 
the convening authority. After a new law offi- 
cer or member is appointed, the accused must be 
afforded the opportunity to challenge the new 
law officer or member for cause, and if the 
peremptory challenge has not been exercised, the 
opportunity to challenge peremptorily. Con- 
vening authorities, when appointing the court 
should endeavor to appoint members whose du- 
ties do not involve disciplinary matters or re- 
ports or investigations of offenses.’ This is nec- 
essary in order to avoid delays which may arise 
as a result of challenge and to avoid having cases 
set aside on review because the law officer or a 
member was disqualified to participate because 





3 ACM 4858, Atwater, 3 CMR 661 (1952). 

4 ACM 4858, Atwater, note 3, supra. 

5 See United States v. Shaffer (No. 672), USCMA 6 CMR 
75 (1952); United States v. Stewart (No. 656), USCMA 
6 CMR 78 (1952). 











of one of the first eight grounds listed in para- 
graph 62. 

In small commands with only a few officers, 
difficulty is sometimes encountered in appoint- 
ing a court with more than the minimum num- 
ber of members. This is especially true in the 
case of a special court-martial appointed on 
board a small ship where there are few officers 
who do not have personal knowledge of some of 
the facts of the case. In that situation, it is 
often more practical to appoint a new court for 
the trial of each case as it arises rather than to 
make the necessary amendments to previous 
appointing orders. 

The decision by a defense counsel as to 
whether or not to exercise a challenge in any 
particular case is not within the scope of this 
article.’ The disadvantages which may result 
from an unsuccessful challenge for cause are 
intangible and not susceptible to definitive evalu- 
ation. The decision to exercise the peremptory 
challenge should be made after due considera- 
tion of all the circumstances. However, counsel 
should not hesitate to challenge for cause if he 
has a reasonable belief that the facts will sup- 
port the challenge, and for this purpose he may 
question the members of the court before enter- 
ing a formal challenge. A peremptory challenge 
is a convenient means to remove a member 
against whom the challenging party cannot or 
does not desire to produce evidence to sustain 
the ground for challenge or against whom a 
challenge for cause has been unsuccessful. 
Counsel’s action in the case may be properly 
termed a matter of trial tactics, and, as has been 
said by the Court of Military Appeals in discuss- 
ing trial tactics, “an appellate court can only 
speculate on what might have been the best 
procedure.” ? 

When it appears that a valid ground exists, 
there should be no hesitation in exercising the 
right of challenge for cause even though the 
membership of the court will be reduced below a 
quorum. All challenges should be made before 
arraignment, but it is within the discretion of 


* In the February 1951 issue of the JAG Journal, some four months 
before the effective date of the Code, an article on ‘‘Challenges’’ dis- 
cussed their pre-Code use in both the Army and the Navy. It considered 
both the peremptory challenge and the challenge for cause and explored 
some of the practical aspects of the use of the challenge for cause. 


7 United States v. Hunter (No. 359), _._.. . ~USCMA __ 


, 6 CMR 
37, 42 (1952). 
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the court to entertain a challenge for cause at 
any stage of the proceedings. Even though a 
challenge has been adversely determined, the 
court is not precluded from again entertaining 
the challenge later in the trial if it appears that 
the challenging party has used due diligence. 
In no case should the right to challenge be denied 
if the challenge for cause is based on one of the 
first eight grounds listed in paragraph 62/, as 
these grounds are jurisdictional in nature. 

Paragraph 62f lists twelve specific grounds 
and a thirteenth general ground upon which a 
challenge for cause may be based. The first 
eight of these grounds are considered important 
to the extent that they are bases for automatic 
excusal of a law officer or member if there is 
no dispute that the ground exists. This excusal 
is a self-operating excusal in that it is accom- 
plished even though no challenge is made. 
These first eight grounds upon which a self- 
operating excusal may be based are that the 
challenged law officer or member, as applicable, 
(1) is not eligible to serve on courts-martial, 
(2) is not a member or law officer of the court, 
(3) is an accuser, (4) will be a witness for the 
prosecution, (5) was an investigating officer as 
to any offense charged, (6) has acted as counsel 
for the prosecution or accused as to any offense 
charged, (7) on rehearing, was a member of 
the court which first heard the case, or (8) is 
an enlisted member assigned to the same unit 
as the accused. 

Before the right to challenge is afforded the 
accused, the trial counsel discloses and asks the 
law officer and each member of the court to 
disclose any ground for challenge believed by 
them to exist in the case. If it is disclosed that 
one of these first eight grounds for challenge 
exists against the law officer or any member and 
the fact is not disputed, the law officer or mem- 
ber is excused forthwith. If the fact is dis- 
puted, a hearing on the challenge and a ruling 
by the court are required. 

The text of the Manual for Courts-Martial 
does not mention the manner in which the self- 
operating excusal is effected nor does the Guide 
for Trial Procedure, Appendix 8a of the Manual, 
disclose the manner in which the excusal should 
be reflected in the record of trial. In an Army 
pamphlet published “for the information and 
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guidance of all concerned,” it is suggested that 
the law officer should make a statement for the 
record substantially as follows: 
Sergeant Henderson has disclosed that he is as- 
signed to the same unit as the accused and is 
therefore subject to challenge for cause [under 
ground (8).]. As this fact is undisputed, Sergeant 
Henderson, you may be excused.° 
This procedure can easily be adapted to effect 
the self-operating excusal in special courts- 
martial as well. 

When one of these critical grounds for chal- 
lenge is disclosed as existing against a law offi- 
cer or a member, and the fact is not disputed, 
the law officer or the member is disqualified 
to serve on the court. Unless he is excused 
forthwith, the court is improperly constituted 
and does not have jurisdiction to try the case.® 

Unlike the action taken on the disclosure of 
the existence of one of the first eight grounds 
for challenge, if it is disclosed that one of 
grounds (9) through (13) exists against the 
law officer or a member, the party desiring the 
removal of such person from the court must 
affirmatively exercise his right of challenge. 
During the proceedings on the challenge for 
cause, the law officer (or president of a special 
court-martial) rules on all interlocutory ques- 
tions that arise. The burden is on the chal- 
lenging party to prove the existence of the 
ground stated for challenge. When the hear- 
ing is completed, the court is closed, the law 
officer and the challenged member are excused, 
and a vote on the challenge is taken by secret 
written ballot. The remaining members pres- 
ent may decide the challenge even though the 
absence of the challenged member reduces the 
court below a quorum. If a tie vote is reached, 
the challenge will be sustained. 

It is the duty of the court to determine the 
propriety of a challenge for cause in closed ses- 
sion by secret written ballot in the absence of 
the law officer and the challenged member. 
Therefore, a ruling by the law officer subject 
to objection by the members is error, but re- 
versal will be required only if there is material 





8 Military Justice Handbook, The Law Officer, Department of the Army 
Pamphlet No. 27-9, December 1952, para. 10, Preliminary Discl e of 
Grounds for Challenge, p. 8. 

®CM 350672, Heineman, 2 CMR 517 (1951); CM 347103, Zamarripa, 
1 CMR 432; but cf. United States v. Bound, (No. 201, 

USCMA , 2 CMR 130 (1952). 
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prejudice to the substantial rights of the 
accused.”° 

Article 41 also requires that the court shall 
not receive a challenge to more than one person 
at a time. A Coast Guard board of review has 
held that the action of a special court-martial 
in entertaining a challenge to all of the members 
of the court at one time was erroneous but that 
the error did not result in material prejudice 
to the substantial rights of the accused." The 
record of trial in the case revealed that the ac- 
cused clearly failed to carry the burden of prov- 
ing the existence of the grounds for challenge. 

Paragraph 62b permits the trial and defense 
counsel to question the court collectively or indi- 
vidually with a view to determining whether any 
facts exist which would constitute grounds for 
challenge. Even though the law officer (or pres- 
ident of a special court-martial) is being ques- 
tioned with regard to a challenge for cause 
against him, he still rules on interlocutory ques- 
tions arising during the hearing. 

An inquiry into the general educational, legal, 
or judicial experience of the law officer is im- 
proper. To sustain a challenge against the law 
officer as to ground (1) listed in paragraph 62/, 
the challenging party must show that the law 
officer is ineligible to serve as law officer for one 
of four reasons. These are: (1) that he is not 
an officer; (2) that he is not on active duty with 
an armed force; (3) that he is not a member of 
the bar of a Federal court or of the highest court 
of a State of the United States, and (4) that he 
has not been certified as qualified for duty as 
a law officer by the Judge Advocate General of 
the armed force of which he isa member. How- 
ever, recital of the legal qualifications of the law 
officer in the appointing order is prima facie evi- 
dence of the facts recited therein, and the fact 
of his appointment as law officer is prima facie 
evidence of the fact that he is an officer and that 
he is on active duty with an armed force.” 

Many of the cases thus far reported involving 
the issue of challenges have been concerned with 
the grounds for challenge based on prior par- 
ticipation in the same or a like case. The de- 
cision in United States v. Bound™ deals with 
clause (5) of paragraph 62f. In that case a 





10 United States v. Shaffer, note 5, supra; United States v. Stewart, 
note 5, supra. 

11 CGCMS 19348, Stuart, 4 CMR 476 (1952). 

12 Para. 62g, MCM, 1951. 

13 Note 9, supra. 











member of the court disclosed that he was the 
security watch on the night when the offense in 
issue occurred, and that he made an informal 
investigation of the facts at that time for the 
purpose of determining what immediate steps 
should be taken. The accused did not desire to 
exercise his right of challenge and the member 
remained on the court. The Court of Military 
Appeals noted that Article 25(d) (2) provides: 
“No person shall be eligible to sit as a member 
of a general or special court-martial when he 
has * * * acted as investigating officer * * * 
in the same case.” The Court then turned to 
paragraph 64 of the Manual for Courts-Martial. 
United States, 1951, which elaborates on the 
meaning of the term ‘investigating officer’ as 
used in Article 25(d) (2). The Court found 
that one is an investigating officer within the 
meaning of Article 25(d) (2), as explained by 
paragraph 64, and therefore disqualified to 
serve as a member of a general court-martial if 
he is (1) One who has investigated the offense 
in question or a related offense under the pro- 
visions of Article 32”, or if he is “(4) One who 
has ‘otherwise’ conducted such a personal inves- 
tigation.” The Court held that the member had 
conducted a personal investigation and was an 
investigating officer within the meaning of 
paragraph 64. As that ground for challenge is 
one of the first eight grounds listed in para- 
graph 62f, the member should have been “ex- 
cused forthwith.” The accused, not desiring to 
exercise his right of challenge, permitted the 
member to remain on the court and pleaded 
guilty to the offense, but failure to excuse the 
member was held to be prejudicial error. 

Not every inquiry by a member causes him 
to become an “investigating officer” within the 
meaning of Article 25(d) (2). In ACM 4742, 
Wahl," an Air Force board of review held that 
an inquiry at the Base Legal Office by the senior 
member of a court-martial as to the nature of 
the case to be tried did not constitute an investi- 
gation. His inquiry was not an inquiry into 
the facts of the case but rather was a general 
inquiry into the type of offenses charged so that 
he could better prepare himself by reading the 
Manual. 


‘4 CMR 767 (1952). 
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In a general court-martial case,’* the president 
of the court was the battalion commander of 
the accused and forwarded the charges with his 
recommendation for trial. Neither the trial 
counsel nor the president revealed the fact and 
no challenges were made. An Army board of 
review, citing United States v. Clay, held that 
failure of the trial counsel and president to dis- 
close the president’s prior participation in the 
case within the meaning of ground (9) 
amounted to a denial of military due process in 
that it denied the accused the opportunity to 
challenge the president for cause. The failure 
to voluntarily disclose the existence of a ground 
for challenge may not, however, amount to de- 
nial of military due process if the record shows 
that counsel for both sides are aware of the 
existence of the ground. In ACM 4814, Moyer,” 
a member of the court, who had signed the third 
endorsement on the charge sheet forwarding the 
charges and recommending trial by general 
court-martial, failed to disclose those facts at 
the trial. An Air Force board of review held 
that, even though the failure to disclose was 
erroneous, it was not prejudicial in view of the 
fact that counsel for both sides had made a pre- 
trial affidavit stating that they were aware of 
the member’s prior participation and were cog- 
nizant of the right to challenge. The board 
stated that it was apparent that the accused did 
not believe that the member’s prior participa- 
tion had caused him to form an opinion in the 
case. 

In a special court-martial case, the president 
and a member of the court were the only two 
people in the command who were familiar with 
proceeding under the Uniform Code of Military 
Justice.'"* The convening authority, before the 
trial, had them examine the charge sheet and 
allied papers to determine if they were in proper 
form. During that time, they had various dis- 
cussions relative to the sufficiency of the charges 
and steps to be taken. The accused unsuccess- 
fully challenged the president and the other 
member on the ground that they were investi- 
gating officers and subject to challenge under 


% CM 248387, Gordon, 2 CMR 322 (1952). 
16 Note 1, supra. 

17 3 CMR 667 (1952). 

'S NCM 4, Hartley, 1 CMR 456 (1951). 
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clause (5) of paragraph 62f. The Navy board 
of review held that even though the officers were 
challenged under clause (5), at least one of them 
was clearly acting as legal officer to his com- 
manding officer, and that the challenge should 
have been sustained under clause (11). 

An Air Force board of review, stating that 
the language of paragraph 62 “‘is of the strong- 
est protective quality,” * held it to be prejudicial 
error when the law officer failed to disclose that 
he had acted as staff judge advocate and that he 
had recommended trial of the accused by general 
court-martial. 

One interesting case has been reported which 
involves the general ground for challenge stated 
in clause (13) of paragraph 62f.% In that 
case, a general court-martial tried Curtis on a 
charge of larceny. On the previous day, the 
same court had tried an accomplice in the same 
transaction. The defense counsel stated that 
he desired to question the members of the court 
concerning their ability to render an impartial 
decision in the present case. After the presi- 
dent testified regarding his ability to render an 
impartial decision, the challenge as to him by the 
defense was not sustained and the defense did 
not challenge the remaining members. The 
board of review found that the court’s finding in 
the previous case “could only have been based on 
the firm premise that the accused in the instant 
case was guilty of theft” and that the accused 
had, therefore, already been judged. Under 
the circumstances, the failure to sustain the 
challenge was materially prejudicial to the sub- 
stantial rights of the accused. The board fur- 
ther held that the failure of the accused to chal- 
lenge the other members, after his challenge 
of the president was not sustained, did not 
operate as a waiver of his objection to the other 
members of the court on the same ground, but 
was merely orderly acquiescence in the ruling 
of the court. 

The Code, as implemented by the Manual for 
Courts-Martial, has given the accused ample 
rights in regard to challenges. In interpreting 
the provisions relating to challenges, the Court 
of Military Appeals has applied the rule that 
where there is a fair risk that material prej- 





19 ACM 4651, Sublett, 3 CMR 582 (1952). 
20 ACM 4363, Curtis, 1 CMR 807 (1951). 


OCTOBER 1953 


udice exists, the judgment will not be allowed 
to stand. The right to challenge for cause and 
to challenge one member peremptorily guaran- 
tees to every accused in military courts-martial 
the right to trial by an impartial court. The 
failure to afford an accused these rights is a de- 
nial of military due process and, even though the 
evidence of guilt may be clear and convincing, 
his conviction cannot stand. Even though the 
right to challenge is accorded, the action of the 
court upon the challenge is subject to review, 
and failure to sustain the challenge, if good 
ground is shown, may materially prejudice the 
substantial rights of the accused. 





DIGESTS... 


(Continued from page 2) 


They found no reasons to distinguish between 
reported testimony recorded at a previous court- 
martial hearing and that reported at a pre- 
trial investigation. The Court cited 5 Wigmore 
on Evidence (3d ed.) § 1887, which discusses 
the effect of statutes dealing with the admissi- 
bility of reported testimony and Dean Wig- 
more’s conclusion that “the statute merely 
secures admissibility in certain instances, and is 
not intended to forbid admission in other in- 
stances.” The Court adopted this approach 
and held that the ruling of the law officer on the 
admissibility of the reported testimony was cor- 
rect since the reported testimony met the tests 
provided as a guaranty of trustworthiness in 
the case of reported testimony having other 
origins. In making this decision, the Court de- 
clined to go further than taken by the facts in 
the present case. It announced that it left for 
future consideration questions involving pre- 
trial testimony less thoroughly tested by cross- 
examination than was that involved in the case 
at bar and, on those and related matters, it 
expressed no opinion. 

In considering the admissibility of the hand- 
writing specimens, the Court turned to cases 
decided in the civilian courts under the Fifth 
Amendment. It rejected as inapplicable civilian 
precedent in cases in which the accused had 
waived his privilege by taking the stand to tes- 
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tify and those in which the accused voluntarily— 
though upon request—submitted the hand- 
writing specimen. The accused in this case 
submitted the specimens under express protest. 

After treatment of several cases decided in 
civilian courts and discussion of the positions 
taken by certain legal writers, the Court held 
that requiring a person to write a sample of his 
handwriting was within the privilege against 
self-incrimination secured by Article 31(a). 
The Court stated: 


* * * there is a distinct difference between the 
present handwriting problem, on the one hand, and 
the fingerprint and the foot-in-footprints situations, 
on the other. The latter require only passive co- 
operation, whereas the former requires active par- 
ticipation and affirmative conduct * * *. To the 
same effect is our decision in United States v. 
Rosato, — USCMA —, decided July 31, 1953. 

* * * Accordingly, that part of paragraph 1506 
of the Manual which provides to the contrary is of 
no effect, and it follows that the trial court erred 
in admitting in evidence samples of accused’s hand- 


writing taken from him involuntarily and before 
trial. 


United States v. Eggers (No. 1990), 3 USCMA 
191 (7 Aug. 1953). (Issues digested JAG 
Journal, September 1953, p. 12.) 


SELF-INCRIMINATION—an order requiring an ac- 


cused to submit sample of his handwriting violates 
Article 31 and is void. 


@ An accused, suspected of an offense, was ad- 
vised that Article 31 afforded him no protection 
and was ordered to submit samples of his hand- 
writing by printing the alphabet. Upon the 
advice of counsel, he refused to do so and was 
subsequently tried and convicted of willful dis- 
obedience of the order in violation of Article 90. 

The substance of the Fifth Amendment has 
been included in Article 31 of the Uniform Code 
of Military Justice. In discussing the prohibi- 
tions of the Fifth Amendment, the Manual 
states, in paragraph 150d, that the prohibition 
against compelling a person to give evidence 
against himself is not violated “by requiring a 
person (including an accused) * * * tomakea 
sample of his handwriting.” 

The Court of Military Appeals held that this 
statement in the Manual was directly in conflict 
with Article 31 and that an accused or a person 


suspected of an offense could not be compelled 
to make a sample of his handwriting for use as 
evidence against him. The order to submit such 
a sample violated the provisions of Article 31 
and was void and, accordingly, the conviction 
was reversed and the charge dismissed. United 
States v. Rosato (No. 1375), 3 USCMA 148 (31 
Jul 1953). 


DESERTION—intent to return provided a particular 
but uncertain event happens in the future. 


® The accused was convicted of a violation of 
Article 85, desertion with intent to remain away 
permanently. The evidence showed that during 
his 97 day absence, which was terminated by 
apprehension, he had obtained civilian employ- 
ment, married, established a home, and gener- 
ally converted his way of life to that of a civilian. 
A portion of the testimony of the accused was 
to the effect that: he had taken employment to 
aid his parents in a period of financial stress; 
even after his marriage he still gave about half 
of his earnings to his father; he did not intend 
to desert the service ; he intended to return when 
his brother was discharged from the service and 
was able to come home and help with the finan- 
cial burdens; his brother’s discharge was ex- 
pected in March and he was discharged as ex- 
pected and his return home was only two days 
prior to the time the accused was apprehended ; 
and, due to the short period of time, his brother 
had been unable to secure employment. 

During the course of instructing the court 
members on the law, the law officer read the fol- 
lowing sentence from the Manual: 

A purpose to return, provided a particular but 

uncertain event happens in the future, may be con- 

sidered as an intent to remain away permanently. 
The Court was of the opinion that this particular 
sentence is inartfully drawn and held that in 
this setting it was prejudicial. The uncertain 
event was the brother’s discharge, subsequent 
employment, and contribution to the father and 
mother. Even though the brother had been re- 
leased, the release was so near in point of time 
to the accused’s apprehension that the other 
related conditions—employment and contribu- 
tion—could not reasonably have occurred and, 
therefore, the uncertain event had not become 
fixed. 
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The instruction told the court members that if 
they believed that the accused had a purpose to 
return but that the purpose was conditioned on 
his brother’s relief from active duty and con- 
tribution to family support, then it might find 
that the accused intended to remain away per- 
manently. This, the Court found, would be to 
convert a probable intent to return to the service 
into an intent not to do so and its practical ef- 
fect was to render the accused’s explanation no 
more than a judicial confession. The Court 
stated: 


* * * its legal effect was to announce a new rule 
of law, that is, specific intent to remain away may 
be established by proving an intent to return if the 
latter is based on a contingency. * * * While an 
intent to return based on a contingency might be 
rejected as a defense to a crime otherwise estab- 
lished, it is difficult to suppert a statement to the 
effect that it establishes an essential element to re- 
main away permanently when it has a tendency to 
prove the opposite. Assuming the Manual sentence 
might be a correct statement of the law under some 
conditions, a view we do not advocate, they are not 
present here. (Italics added.) 


The court members were also instructed that 
it must have been proved beyond reasonable 
doubt that the accused had an intention to re- 
main away permanently but this instruction did 
not cure the error resulting from the instruction 
quoted above. The latter instruction requires 
the Government to prove beyond reasonable 
doubt that the accused deserted and, therefore, 
goes to the burden of proof. The former er- 
roneously states the means by which that bur- 
den may be met. United States v. Rushlow 
(No. 1487), USCMA (22 Jun 1953). 


CHARGES AND SPECIFICATIONS—unless com- 
mander issuing standing orders is of certain rank 
and position, violations must be alleged as viola- 
tions of lawful orders under Article 92 (2) and not 
as violations of general orders under Article 92 (1). 


® Failure to obey an order or regulation is an 
offense proscribed by Article 92 of the Code: 
Any person subject to this code who— 
(1) violates or fails to obey any lawful 
general order or regulation; or 
(2) having knowledge of any other law- 
ful order issued by a member of the armed 
forces, which it is his duty to obey, fails 
to obey the same; or 
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(3) is derelict in the performance of his 
duties ; 
shall be punished as a court-martial may 
direct. 

In the language of Form Specification 28, 
Appendix 6c, page 476, Manual for Courts- 
Martial, designed to allege violations of lawful 
general orders or regulations, it was alleged that 
the accused “did on board the U. 8. S. MAR- 
SHAL * * * violate a lawful general order to 
wit: U. S. S. MARSHALL Ship’s Order Num- 
ber 15 * * * by having in his possession prop- 
erty belonging to other persons * * *.” The 
various items of property belonging to others 
were identified with particularity in the specifi- 
cation. A board of review set aside the find- 
ings and sentence on the specification because 
it failed to state an offense and ordered the 
charge dismissed. The board held the specifi- 
cation fatally defective because (1) it did not 
set forth the order which the accused allegedly 
violated, and (2) it contained no words import- 
ing criminality to the accused. 

As Article 92(3) was inapplicable in the pres- 
ent case and counsel, in argument before the 
Court of Military Appeals, conceded that 
Article 92(2) could not apply because knowl- 
edge of the order and duty to obey were not 
alleged, the sole remaining issue was whether 
the specification stated an offense under 
Article 92(1). 

The Court of Military Appeals did not con- 
cur in the reasons upon which the board of 
review held the specification fatally defective 
and disposed of them in reverse order. The 
Court held that the allegation charging a vio- 
lation of a general order implicitly contains a 
charge that the act was itself an offense and 
therefore unlawful and wrongful. In consider- 
ing the means chosen to allege the order, the 
Court found that it conformed to Form Speci- 
fication 28, the order was clearly and specifi- 
cally identified by its date and number, and 
the acts constituting the violation were set forth. 
The accused did not demand more clarity or 
certainty and did not contend that the specifica- 
tion was insufficient to protect him against 
being tried for the same offense. Accordingly, 
the Court held that the allegation of the order 
by its number and date was sufficient. 

After holding that the board of review erred 
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in its decision, the Court turned to a new issue. 
The accused contended that the specification 
must fail because the order was not a “general 
order” within the meaning of Article 92(1). 
He based this contention on the ground that the 
order was issued by one without authority to 
issue a general order. 
Paragraph 171a of the Manual provides that: 

A general order or regulation is one which is pro- 

mulgated by the authority of a Secretary of a De- 

partment and which applies generally to an Armed 

Force, or one promulgated by a commander which 

applies generally to his command. 
In United States v. Snyder (No. 409), 
USCMA , 4 CMR 15 (5 Jun 1952), the 
Court of Military Appeals had been faced with 
the same issue. In that case the Court pointed 
out that the term “‘general order” as used in the 
Code was synonymous with the previously used 
term “standing order”. As “standing orders” 
historically included orders ranging from those 
issued by a Department down to those promul- 
gated by the commander of a post, ship or sta- 
tion, the Court held it was proper to allege a 
violation of Camp Regulations as a violation 
of a general order under Article 92(1). 

The Court stated that the ruling in United 

States v. Snyder, supra, would be controlling if 
it were not for the fact that after that case had 


been tried subsequent regulations were promul- 
gated by the Secretary of the Navy restricting 
the issuance of general orders to higher com- 


manders. On January 31, 1952, the following 
section was added to the Naval Supplement to 
the Manual for Courts-Martial: 
0123. (Change No.3) DEFINITION OF “COM- 
MANDER”. The term “commander” as used in 


paragraph 17la MCM refers to the following offi- 

cers in the naval service: 

a. The Chief of Naval Operations and the Com- 
mandant of the Marine Corps. 

b. The commander of any unit or organization of 
the Navy or Marine Corps which is normally 
commander by an officer of flag or general rank 
having the title “Commander-in-Chief’, ‘“Com- 
mander”, “Commandant”, or “Commanding 
General”. 


Accordingly, the Court of Military Appeals 
held that the specification showed on its face that 
there was not a violation of a general order and, 
therefore, the specification did not state an 
offense under Article 92(1). For that reason, 
the decision of the board of review was affirmed. 
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United States v. Bunch (No. 2297), 3 USCMA 
186 (31 Jul 1952). 


CHARGES AND SPECIFICATIONS—allegation that 
accused violated an order applicable only to par- 
ticular group of persons, when reasonably con- 
strued, implies the allegation that accused is a 
member of the particular group. 


® An accused was convicted of a violation of a 
lawful order which required prisoners to obey 
orders and speak only concerning duty or need. 
The specification is set out verbatim in the JAG 
Journal, September 1953, at p. 11. A board of 
review held that the specification failed to state 
an offense (1) because it failed to allege that 
the accused was a prisoner, and (2) because it 
failed to allege that the words spoken by the 
accused were in response to an order and did not 
concern duty or need. 

In regard to the first ground of insufficiency, 
the Court of Military Appeals stated: 

* * * The whole context of the charge has to do 
with violation of brig regulations. Those regula- 
tions say all prisoners shall obey and that imposes 
a duty only on that particular class of persons. If 
the accused was not in.that status, he was under no 
duty to obey that order. The reply was alleged to 
have been made to a brig chaser on duty and it 
was pointed to the failure of brig guards to perform 
their duty. Reasonably construed, the allegations 
of the specification conclusively show accused’s sta- 
tus to be that of a prisoner. 

The Court, in disposing of the second ground, 
stated that “the language * * * is alleged to 
have been spoken in reply to something said by 
a brig guard on duty and the expression was far 
removed from a subject which concerned duty 
or need.” Viewing the specification in this 
light, the Court of Military Appeals held that it 
was sufficient to state an offense in violation of 
Article 92. 

The Court also held that there was sufficient 
evidence as a matter of law, as distinguished 
from sufficient evidence as a matter of fact, to 
support the finding of guilty and it returned the 
record for reference to a board of review in or- 
der that the board could determine whether or 
not the finding of guilty was correct in fact. 
United States v. Sell (No. 1939), 3 USCMA 202 
(14 Aug. 1953). (Issues digested JAG Jour- 
nal, September 1953, p. 11.) 
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CERTIFIED 
QUESTIONS 





The following cases are published fo inform the naval service 
that certain questions regarding military law are pending final 
determination in the United States Court of Military Appeals at 
the request of the Judge Advocate General of the Navy. 








UNITED STATES, Appellant, v. WILLIAM A. BEN- 
NETT, private, U. S. Marine Corps, Appellee 
(2-53-G-376) , certified on 4 May 1953. 


To prove that Benentt failed to obey a lawful 
order in violation of Article 92, Uniform Code 
of Military Justice, the prosecution introduced 
(1) a special order issued by an Air Force com- 
mand issued in accordance with proper Marine 
Corps authorization which directed Bennett to 
report to Camp LeJeune, North Carolina, by a 
certain date, and which recited that he was fur- 
nished necessary rail and meal tickets; and (2) 
a service record entry which recited that he 
failed to report in accordance with the order. 
The board of review held that this documentary 
evidence was insufficient to show that Bennett 
received or had actual or constructive knowl- 
edge of the order. An Air Force regulation 
required that a copy of the special order be 
furnished Bennett. In United States v. Taylor 
(No. 1454), _. USCMA __, (15 April 1953), 
which was concerned, in part, with the issue 
of knowledge of transfer orders, the Court 
stated “there is a rebuttable presumption that 
Army officials perform their administrative 
affairs in accordance with regulations and this 
presumption is unrebutted.” Since there was 
nothing in the present case to rebut the pre- 
sumption that Bennett was furnished a copy of 
the special order as required by regulation, it 
was requested that the Court of Military Ap- 
peals take action with respect to the following 
issue: 

(a) Was the board of review correct, as 
a matter of law, in setting aside the findings 
of guilty to the violation of Article 92, 
Uniform Code of Military Justice, based 
on its opinion that “there was nothing in 
the evidence presented to show that the 
accused received or had actual or construc- 
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tive knowledge of the special order issued 
by the Air Force command” which order 
formed the basis for the violation? 


Following pleas of not guilty, Bennett was 
also convicted of a specification alleging deser- 
tion, terminated by apprehension, in violation 
of Article 85. To prove apprehension the prose- 
cution introduced Exhibit (1), a service record 
entry which recited that Bennett was appre- 
hended by the “FBI” and subsequently delivered 
to Marine authority, and Exhibit (2), a copy 
of a Formal Report of Deserters and Absentees 
which contained the same information. The 
board of review held that neither the entry nor 
the report was admissible to show apprehension. 
The board regarded that part of each exhibit 
pertaining to the fact of apprehension as in- 
admissible hearsay not within the official rec- 
ords exception to the hearsay rule because the 
makers thereof “did not have a duty to record 
such matter.” Inasmuch as regulations require 
the recording of the circumstances attending 
the return of an absentee to naval jurisdiction, 
it was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing additional issue: 

(b) Are Prosecution Exhibits (1) and 
(2) admissible in evidence as official rec- 
ords to prove termination of the desertion 
by apprehension? 





UNITED STATES, Appellant, v. PAUL G. BUNTING, 
private first class U. S. Marine Corps, Appellee, 
(2-52-—G-841), certified on 14 July 1953. 


The appointing order for a general court- 
martial was signed on February 7, 1952, by an 
officer who occupied the assignment of Chief 
of Staff to Commander Naval Forces, Far East, 
and not by the officer who occupied the assign- 
ment of Commander Naval Forces, Far East. 
The appointing order indicated that it was 
signed by the officer in his capacity as Com- 
mander Naval Forces, Far East, and not in his 
capacity as Chief of Staff. As the question of 
jurisdiction was not raised at the time of trial, 
the board of review allowed the presentation, 
at the board level, of matter outside the record 
bearing on the question. Depositions presented 
to the board of review indicated that prior to 
February 7, 1952, the Commander Naval Forees, 
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Far East, had been designated as senior delegate 
of the United Nations Commander Delegation 
at the Korean Armistice Conference; that dur- 
ing the period from January 13, 1952, until 
February 13, 1952, he attended meetings of that 
Conference; that on February 7, 1952, he was 
at the Delegation’s base camp at Munsan, Korea; 
that while in attendance at the meetings of the 
Conference, his Chief of Staff exercised the com- 
mand functions of Commander Naval Forces, 
Far East; and that these functions had been 
delegated to the Chief of Staff by the Com- 
mander Naval Forces, Far East. 

The board of review concluded that on Feb- 
ruary 7, 1952, there was no succession to com- 
mand by the Chief of Staff as provided by 
Article 1371, U. S. Navy Regulations, 1948, and 
consequently he could exercise only those func- 
tions which the Commander Naval Forces, Far 
East, could legally delegate to him. As the 
board could find no authority for the delegation 
of the power to convene a court-martial, it de- 
cided that the appointing order of February 7, 
1952, conferred no authority on the officers 
therein named to act as a general court-martial. 

Thereafter, the Judge Advocate General of 
the Navy requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

Was the appointing order legally effective 
to confer upon the general court-martial in 
this case the jurisdiction to act? 





TELEVISING ... 


(Continued from page 4) 


Assuming that the Secretary of the Navy will, 
in some future case, permit the proceedings of 
a court-martial or court of inquiry to be tele- 
vised or broadcast by radio, the problem may 
well arise as to whether a witness may be per- 
mitted to refuse to allow the reporting of his 
testimony by these media. The Uniform Code 
of Military Justice, the Manual for Courts- 
Martial, and the Naval Supplement to the Man- 
ual are silent as to the right of a witness before 
a court of inquiry or court-martial to determine 
whether or not his testimony may be reported 
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by radio or television. Rule 53 of the Federal 
Rules of Criminal Procedure prohibits the tak- 
ing of photographs in the courtroom or the radio 
broadcasting of judicial proceedings from the 
courtroom. This rule has been followed by one 
state court which declared in its opinion that 
“it is a rule that every court should follow either 
federal or otherwise, and in either criminal or 
civil proceedings.” Bisignano v. Municipal 
Court, 237 Iowa 895, 23 N. W. 2d 523 (1946). 
In Irwin V. Ashurst, 158 Ore. 61, 74 P. 2d 1127 
(1938), it was held that it is not unlawful per 
se to install a microphone in a courtroom to 
report judicial proceedings and is a matter for 
the determination of the trial judge. In Ex 
parte Sturm, 152 Md. 114, 136 Atl. 312 (1927), 
the court cited the interest of witnesses and 
accused persons in minimizing the publicity to 
which they are subjected as a reason to support 
the power of the trial judge to forbid the taking 
of pictures in the courtroom and its immediate 
environs. 

The issue of the right of witnesses to refuse 
to be televised has been discussed in several 
law periodical articles. See 1 DePaul L. Rev. 
112; 25 Temp. L. Q. 91; 38 A. B. A. J. 15; 2 
Cath. U. L. Rev. 34; 33 Chicago Bar Rec. 73, 
and 37 Corn. L. Q. 701. See also, 97 Cong. Rec. 
9765-9802 (Aug. 10, 1951), in connection with 
the debate on the floor of the Senate regarding 
the question of whether two witnesses, who re- 
fused to testify before a special committee of 
the Senate because their “constitutional rights” 
would be violated if compelled to testify while 
being televised, with newsreel cameras and other 
“apparatus” in operation, should be certified to 
the United States Attorney as being in contempt 
of the Senate. These witnesses were indicted 
for contempt of Congress. The decision in this 
case, United States v. Kleinman, 107 F. Supp. 
407 (D. C. 1952), held that the refusal of the 
defendants to testify was justified, hence they 
were found not guilty. In so holding the Court 
stated that: 

The only reason for having a witness on the stand, 
either before a committee of Congress or before 2 
court, is to get a thoughtful, calm, considered and, 
it is to be hoped, truthful disclosure of facts. That 
is not always accomplished, even under the best of 


circumstances. But at least the atmosphere of the 
forum should lend itself to that end. 
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In the cases now to be decided, the stipulation of 
facts discloses that there were, in close proximity 
to the witness, television cameras, newsreel cam- 
eras, news photographers with their concomitant 
flashbulbs, radio microphones, a large and crowded 
hearing room with spectators standing along the 
walls, etc. The obdurate stand taken by these two 
defendants must be viewed in the context of all of 
these conditions. The concentration of all of these 
elements seems to me necessarily so to disturb and 
distract any witness to the point that he might say 
today something that next week he will realize was 
erroneous. And the mistake could get him in 
trouble all over again. 

It is said that these defendants are hardened 
criminals who were not and could not have been 
affected by the paraphernalia and atmosphere to 
which they were exposed. That may be so, but 
the court cannot take judicial notice that it is so. 
Moreover, it cannot be said that for John, who is 
a good man, one rule applies, but for Jack, who is 
not a good man, another rule applies. Such reason- 
ing is incompatible with our theory of justice. 


In conclusion, it is submitted that under cer- 
tain conditions, any broadcast of the testimony 
of a witness by radio or television might dis- 
turb or distract him to the point where he might 
make an erroneous statement. If so, it is be- 


lieved that such a broadcast would constitute 
harsh treatment against which the court should 
Accordingly, should the Secretary of 


protect. 
the Navy permit the proceedings of a court- 
martial or court of inquiry to be televised or 
broadcast by radio, and should a witness before 
such proceeding object to giving testimony be- 
cause of such a broadcast, it is submitted that 
by virtue of pargraph 54a and section 0309h, 
supra, it will be the duty of the court to deter- 
mine whether, under all the facts and circum- 
stances, such television or radio broadcast 
amounts to harsh or insulting treatment of the 
witness or constitutes an unnecessary inquiry 
into his private affairs. 
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The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 July 
1953 through 19 August 1953. 





LT Harold R. Allison, USNR from NavSta, Sangley Pt., 
P.I. to CNAB, 6 ND. 

CAPT George W. Bains, USN from JAG to Com 6. 

CDR Howard J. Bergman, USN from CinCNELM to 
Com 5. 

LTJG Ward Boston, Jr., USN from ComNavFE to 
ComCruDesPac. 

CDR Andrew M. Egeland, USN from CNATT, Memphis 
to JAG. 

LT Lawrence E. Flynn, USNR from Com 6 to Mar- 
Corps Recruit Depot, Parris Is., S.C. 

CDR John P. Gleeson, USN from ComFAIR Hawaii 
to Com 12. 

CDR Robert H. Hare, USN from ComServPac to JAG. 

LTJG Patrick J. Madden, USN, from USS ESTES 
(AGC 12) to ComDesFlot ONE. 

LTJG Arthur R. Maier, USN from Com 3 to ComPhib- 
Gru 3. 

LCDR Robert R. Marsh, USNR from NavSch (Naval 
Justice) Npt., R.I. to JAG. 

LCDR Edward J. McGee, Jr., USNR from NTC, Bain- 
bridge, Md., to 2nd MarDiv. 

CDR Howard N. Moore, USN from NavSta, Subic Bay, 
P.I., to JAG. 

CDR Robert H. Rathbun, USN from BuPers to Ist 
MarDiv. 

CDR Ira H. Reese, USN from 2nd MarDiv to JAG. 

CDR William T. Roddy, USN from MarCorps Recruit 
Depot Parris Is., S.C. to JAG. 

CDR Thomas B. Root, USN from ComPhibTraPac to 
JAG. 

LT Joseph E. Ross, USNR from NTC, Bainbridge, Md. 
to Com 3. 

CDR Armand D. Whiteman, USN from NavSta, GTMO 
to NavBase, GTMO. 

LT Robert B. Whitson, USNR, from NavSta, Roosevelt 
Roads, PR, to NavSch (Naval Justice), Npt., R. L., 
TemDulIns FURASPERS. 
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